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Arising out of Order-In-Original No. 169 /AC/RITABEN BALUBHAI PATEL/DIV
(s-) II/A'bad South/JDM/2022-23 dated 24.02.2023 passed by The Assistant
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#l& anfzzf-set a atiatq sgramar? at ag <rs?gra if zrffa f7aat«
rf@rantRtaft srrar gtera saawmarz, #afa@a sear a fasgt@mar?
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) hRia5ar a a green sf@2fr, 1994 ciTT muraaft aarr mumt aalma art <ITT"

GT-arr h rrawv4a a siasfagalrr smaa srfl afa,a#r, fe iata, la fr,
tft if, sf7afta, iratf,{fc: 11ooo 1 <ITT" clTT~~ :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a fgctnggrin a
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(ef) sifar 5graa ftstar ranrah fu Rt sat a4fezr Rt r&? sit ha?grwt zr
rtufr a gate# srz4a, ft k rr -crrn:cr cfl" rn -crz ~ qfc{ if~~ (<t 2) 1998

. 'WU 109 W{f~ ~ ~ WI
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner {Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) tr sgra gtca (fl) fmral, 2001 b fr 9 siafa@faffs maie <u-8 it
fat ii, fa srr a 5farf fl«taflmt a faa-sr?erv sft srr #t tat
fail a Tr 5fa sea fr star rfeqt sh arr tar s # gflf a iafa 'WU 35-~ if
feafRa fr agar hqr k arr err-6 art#Rt4f fr@tf afeqt

The above application shall be made in duplicate in Form No. EA-8 as specified
uhder Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two ·copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rf@sa smaa a arr mziirzaav ras?zrsta@tats? 200/-l {rat ft
srgst szi ia4a z#ratargt at 1000/- RtRtvar ft sty

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

Rt gra, hr€tr 5qraa gt=asgWIT# sf71 +rf@awa If sf:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

( 1) hr4tr 5grad zcasf2fa, 1944 t uT 35-40/35-z ah siaifa:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) fa aRb ii aa star h sarar ft sf, sfht a trfr gr«a,a
gr«a ea vi tars sf@Rt +atf@aw (fez) Rt up@r 2fr fifer,zarala @ 2a at,

cil§l--llffi 'l=!cfrf , ~ . PRJl<rl1il:Z, ~Q.l--l~lcilles-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as pres_cribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 · Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sectar-eai:ik of the
place where the bench of the Tribunal is situated. t-'6- :,:_t~:'.:~~~,,,
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(3) "lift~ ~~r if~~~~rr 91T wrrcm wcrr !m~~~~r %~~ 91T~~
±«r far sarr 4Re srakza sag sf a far €t #rf aa a fv zrnfrf sf\ft
~~~3fCftc;r~~~~~~~ \lfTTIT~ I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·rrarr gr«ca sf@fa 1970 znr tis7fa Rt~-1 % 3TT[T[cf faiRa fa srgar s
sear rpr?gr zrenfefaRf1 nf@rant h z?grk 7@4 Rt ua Raw s 6.50 #a an 1rr
ta fezcarztr arf@1

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(s ) sai if@art Rt f.-14-51 a, ~ cflir f.=r:n:rr # 3i'n: m ant srafgafat star ? Rt flat
gr«ea, 4rt sgrar gtca qiatafl7 rrf@aw (aaffafe) fr, 1982 ff@a ?t
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fir gr4, ht3qrar greenv tars sf@ta ntrf@law (fez) @ 4fast atr
if i:fictollfli41 (Demand) ~~ (Penalty) 91T 10% pa mm#r sf@arf 2 zraif, srf@aapa sa
10~~!1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

a4trsara gr# sitaa ah sifa, fagr#dr RR ffl (Duty Demanded) I

(1) ~ (Section) llD%~f.tmftcrufu;
(2) fu4"r1fc;,fcf~~#~;
(3) ae hffitfr 6hazeruf

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) ~~!<T %m 3rfta qf@aw ahqr wzi grea srzrar greens ar aw fa ct IRa W cTT~ fcpQ; 1fC!:
gen # 10% galr sit szf haa awe fa ct I R4a gt aa ave#10% rat# \l'IT~ !1

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute." ,,_s,;~-;;-;~:·,,..
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F.No. GAPPL/COM/STP/4282/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by Mis. Ritaben Balubhai Patel, 2,1 Floor

Keshavkunj Appartment, Mahalakmi Comer, Vatva, Ahmedabad -382440

(hereinafter referred to as "the appellant") against Order-in-Original No.

169/AC/RITABEN BALUBHAI PATEL/DIV-II/A'bad-South/JDM/2022-23 dated

24.02.2023 (hereinafter referred to as "the impugned order") passed by the

Assistant Commissioner, Central GST & Central Excise, Division - II, Ahmedabad

South (hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN

No. ASAPP9967D. On scrutiny of the data received from the Central Board of

Direct Taxes (CBDT) for the Financial Years 2016-17, it was noticed that the

appellant had earned an income of Rs. 1,15,57,891/- during the FY. 2016-17,

which was reflected under the heads "Sales / Gross Receipts from Services (Value

from ITR)"filed with the Income Tax department. Accordingly, it appeared that the

appellant had earned the said substantial income by way of providing taxable

services but had neither obtained Service Tax registration nor paid the applicable

service tax thereon. The appellant were called upon to submit copies of Balance

Sheet, Profit & Loss Account, Income Tax Return, Form 26AS, for the said period.

However, the appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice F.NO.

WS0205/TPD-16-17/SCN-RITABEN BALUBHAI PATEL/2020-21 dated

31.03.2022 and demanding Service Tax amounting to Rs. 17,33,684/- for the

period FY 2016-17, under proviso to Sub-Section (1) of Section 73 of the Finance

Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; recovery of late fees under Rule 7C of the Service Tax Rules,

1994 read with Section 70 of the Finance Act, 1994 and imposition of penalties

under Section 77 and Section 78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated vide the impugned order by the

adjudicating authority and demand of the Service Tax amounting to Rs.

17,33,684/- was confirmed under proviso to Sub-Section (1) of Section 73 of the

Finance Act, 1994 along with Interest under Section 75 053.~~~iii~ct, 1994
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F. No. GAPP L/COM/STP/4282/2023-Appea I

for the period from FY 2015-16. Further (i) Penalty of Rs. 17,33,684/- was also

imposed on the appellant under Section 78 of the Finance Act, 1994; (ii) Penalty of

Rs. 10,000/- was imposed on the appellant under Section 77(1) of the Finance Act,

1994; (iii) Penalty ofRs. 10,000/- for each ST-3 return fild under Rule 7C of the

Service Tax Rules, 1994 read with Section 70 of the Finance Act, 1994 .

3. Being aggrieved with the impugned order issued by the adjudicating

authority, the appellant have preferred the present appeal on the following grounds:

The appellant was engaged in providing manpower services. During the year

2016-17 appellant has provided the service to Mis. Jay Chemical Industries Ltd ..

The manpower recruitment or supply agency service is defined under section

65(68) of the Finance Act, 1994. The mentioned service is enumerated in the

reverse charge notification no. 30/2012 under serial no. 8 as 'any service provided

or agreed to be provided by way of supply of manpower for any purpose or

security service.

The manpower recruitment or supply agency service is defined under section

65(68) of the Finance Act, 1994. The definition as given in the provision is

represented below for reference 
1Manpower recruitment or supply agency'means any person engaged in

providing any service, directly or indirectly, in any mannerfor recruitment

or supply ofmanpower, temporarily or otherwise, to any otherperson'.

0 The above mentioned service is enumerated in the reverse charge notification no.

30/2012 under serial no. 8 as 'any service provided or agreed to be provided by

way of supply ofmanpower for any purpose or security service.

® As per the provision in the notification the service tax under reverse charge on

supply of manpower for any purpose or security service, 100% service tax to be

paid by the recipient of services with effect from 0 1.04.2015 vide notification no.

7/2015 dated 1st March, 2015. With the above reverse charge notification, the

service provider is made free from the liability of paying service tax under reverse

charge mechanism.

o From the above facts, it is clear that services provided by the appellant falls under

the Reverse charge mechanism and has been exempt from paying the service tax
,,,.,.,.,......--... ...

.,, , . •=?·_ c,; Ci
1

...._
3s.'·A. >y<: er,.r

I .f,,' :.,•-J,·- -·--.::..,;_;J ·': •. ~
s5.- ; •

4. The appellant were given opportunities for Personal Heligilg 6j3p9.$22023
Is!\ &a +3t

but no one appeared for hearing. Next Personal hearing in th&case@yield on, .'
5 <{.<

as well as getting the Service tax registration number.



F. No. GAPPL/COM/STP/4282/2023-Appea I

07.03.2024 Shri Parth Desai, Chartered Accountant, appeared on behalf of the

appellant for personal hearing. He state that the client is providing manpower

service to corporate client, have liability is in RCM on the service recipient. The

client is not liable to pay Service Tax.

5. I have carefully gone through the facts of the case, grounds of appeal,

submissions made in the Appeal Memorandum, during the course of personal

hearing and documents available on record. The issue to be decided in the present

appeal is whether the impugned order passed by the adjudicating authority,

confinning the demand of service tax against the appellant along with interest and

penalty, in the facts and circumstance of the case, is legal and proper or otherwise.

The demand pertains to the period FY 2016-17.

6. I find that in the SCN in question, the demand has been raised for the period

FY 2015-16 based on the Income Tax Returns filed by the appellant. I further

find that the order has been passed ex-parte.

8. It is observed that the main contentions of the appellant are that they have

providing manpower service to corporate client, 100% service tax to be paid by the

recipient of services with effect from O 1.04.2015 vides notification no. 7/2015 dated

1st March, 2015. The client is not liable to pay Service Tax.

9. In this regard, I find that the client has produced the 26AS for the relevant

period where the entire amount is reflected as received from corporate client.

Further appellant has also produced the details of challans and email

communications from the recipient which show that the recipient has discharged

the service tax liability in RCM. The Appellant has produced profit and Loss

Account for the year 2016-17 which shows the activity as man-power supply.

Since the appellant has. provided the manpower supply to corporate clients, the

activity is liable for 100% RCM. Hence, the appellant is not liable for Service Tax.

When there is no liability for Service Tax, the question of interest and penalty does
not arise.

10. In view of the above discussion, the impugned order is se aside and the
appeal is allowed.
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F. No. GAPP L/COM/STP/4282/2023-AppeaI

12.

The appeal filed by the appellant stands disposed of in above terms.
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By RPAD I SPEED POST

To,
M/s. Ritaben Balubhai Patel,
2, 1 Floor Keshavkunj Appartment,
Mahalakmi Corner, Vatva, Ahmedabad -3 82440.

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, COST, Ahmedabad South.
3) The Deputy/Assistant Commissioner (RRA), COST and Central Excise, Ahmedabad South
4) The Assistant Commissioner, COST, Division II, Ahmedabad South
5) The supdt(Systems) Appeals Alunedabad; with a request to upload on Website,

\jYDuard File
7) PA file
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